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PREFACE. 


Oo NE Völs of © Law 1 


racters“ has been already preſented 
to, and favourably received by, the 
Public. Several other eminent 


names are preparing for the pre ſs, 
and will ſhortly be publiſhed, ma- 
king (together with the preſent) a 


ſecond handſome octavo * 


The Author truſts, that at a 


time when all Europe is convulſed, 


and England feels the principal 
ſhock, no apology will be neceſſary, 


for introducing to public notice, 
| 4 2 | the 


. PREFACE. OED 


the hiſtory of n men, "who: are ambi- 
tious of acting public parts, and 
whoſe integrity, and abilitv, enti- 
te them to their Country's confi- 
dence; : he ſincerely . wiſhes that 
others of his fellow countrymen 
would” imitate his example, and 
. enable the public, to Proportion 
WE their eſteem. or hatred, to the te- 
| hor of the Lives of popular Can- 
didates, inflead of being any longer 


miſled by idle, Te: pering, Bir 
ſeſlions. | 


» k 


ob. # > 


; N. B. Any 1 reſpecting 
eminent Characters at the Bar, 
FS addreſſed to the Editor, at Mr. 
/ SournERN's, Bookſeller, No. 27, 
St. James's Street, will be thank; 
fully received. 


> 
* 


by a kind of mſtinck t to purſue the nas 


happily not diverted from their courſe, 


* rur HONOURABLE | 


_- THOMAS, ERSKINE., 


. 
* o F A ” #% * 1 
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While thro all 4 l en 
Or! ages, Albion's.diſtinguiſh'd ſons, to thwart” 707} 
The tyrant's threat ning efforts, have aris'n So TL 
With bluſhes kindled at the veſtal flame * 
or honour ; with the liberal love of faw; 
 Unblemifh'd faith; the high tranſmitted ſenſe 
Of equity; and all the glowing ſoul | 5 Vf 
; That lives in truth and feeling; - ©» 
* Bauch thy praiſe, n 
O Exsxixe, brighteſt of thoſe ſons ! adorn'd SOS 1 
With laurels that outvie the Grecian pam, 0, 
Victor in Britiſh Eloquence ! in vain e b 


Tze ſterner terrors of a MansritLD's e eye 

Frown'd on thy firtnefs, tho” the patfiarch Judge 
Sinking thro! venerable years and ſage 

In legal wiſdom, an attentive awe 

Inſpir'd, the rights of injur'd Britons claim'd . 

un deeper reverence ! 
wr \ PoLwaeLn's Exouics Onator. 


Win in l ſeem Rn 


tural. bias of their genius, and when 


B are⸗ 


(is) 55 


are, moſt commonly obſerved to attain 


the favoured object of purſuit, with 


credit to themſelves, and honor to their 
country. HouER and Virei, would 
ſcarcely have attained ſuperlative emi- 
nence, but as Poets, DzeMosTHENEs and 

_ CictRo, had probably been rivalled in 
any other purſuit but that of eloquence. 
The ſtrong innate impulſe of feeling, 
ſuggeſted their reſpective paths, and 
they followed them with unerring ſteps, 
to the very ſummit of the Temple of 


Fame. The Subject of theſe ſtrictures, 
probably, could he retrace the firſt 


dawnings of youthful inclination, felt 
ſimilar impulſive emotions; like Maxs- 
FIELD, declaimed almoſt in infancy, 


upon his native mountains, and antici- 


pated thoſe oratorical laurels that have 
ſince ſo profuſely adorned him., Other 
views, nevertheleſs, under the influence 


of other guides, had, it ſeems, ſtruck 
out for him, a very different plan of 


life; he who is now, ſupreme in oratory, 


© the Leader and — of our Courts of 
Juſtice, 


\ 


(3) 
5 Juſtice, who never fails to command 
and charm the attention of his hearers, 
was deſtined by the ill judged election 
of his friends, to a life of military war- 
fare. It is certain he continued long 
enough in the ſea ſervice, to attain the 
rank of a Lieutenant; thus the ſword, 
and not the gown, was the ſymbol, 
that by ſome unaccountable caprice of 
fortune, - or great want of difcernment - 
in his adviſers, firſt decorated him, 
(who is far beyond the reach of living 
competition) the firſt Orator of the 
Britiſh Bar, and certainly, in the fore- 
moſt rank of the greateſt Orators in the 
world: He who now directs the whole 
artilery of advocatorial eloquence in 
Weſtminſter-hall, was deſtined to hurl 
the thunder of the Britiſh Navy, — to 
command- on the ocean as an officer, 
who now commands with Imperial ſway, 
in the campaigns of the Bar; and in the 
war of words, ſtands far aloof without 
an equal, without any rival to diſpute 
his proweſs, or ſingle competitor that 
| 3 can 


144 


can ſuſtain the unequal conflict. He 
unites the ſtrength and courage of 


Ajax, with the wiſdom; Polier. and 


| W of ULYSSES. 


85 Even in this ſituation of life, (the 
moſt unfavourable poſſible to claſſic and 
oratorical attainments) Mr. ERSKINE'S 


ardour in the purſuit of knowledge, and 


promptitude in agitating any matter ca- 
ſually in diſpute, is ſaid to have marked 
the prominent feature of his mind, and 
the public papers of the times, certainly 


ſtood indebted to him, for numerous 
5 performances both of attack and de- 


fence, in matters that reſpected his then 
Profeſſion. The ſtudy of Law (as a 


Profeſſion) was the object of Mr. ER- 
skIxE's application, much later in life 


than is uſual, but when once earneſtly 
adopted, in that view it was unremut- 
tingly purſued, with a degree of zealous 
ardour and. vigorous application, alto- 
gether without a parallel. See note (a). 


t 87 
Of the circumſtances and hiſtory of. 
Mr. Exsxinz's private life, the writer 
of theſe ſheets pretends to no other 
knowledge, or better information, than 
that which reſts on the ſlender founda- 
tion of vague report, which has certain- 


ly ſaid, that the early part of 1t has been 


chequered with much variety, and no 
inconſiderable embarraſſments, from the 
effect of a very parſimonious income, 
joined to a liberal and lively diſpoſition. 
The younger branches of a Scotch fami- 


ly, are ſeldom rich; Mr. ER SK INE find- 


ing his circumſtances very inadequate to 


ſupport the gaiety and expence of a 


military life, and harraſſed, as it has 
been ſaid, by many debts that line of 
life had occaſioned, and, probably, 
having no great reliſh for a Profeſſion 
that afforded him little opportunity of 
exerciſing his talents, began ſeriouſly to 


meditate on his affairs, and to take mea- 


ſures for changing his Profeſſion, to one 
more lucrative, as well as more conge- 
mal, to his temper and diſpoſition. It 
£3 os es 
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(6) 
has been very confidently reported, 


that at an age approaching maturity of 
manhood, his Law ſtudies: were not a 


little interrupted, by the debaſing ſtrug- 
gles of pecuniary embarraſſment, and 


that theſe. difficulties were only to be 
removed by uncommon exertions of 


literary induſtry, which happily proved 
the means of procuring him ſupplies 


from the Bookſellers. Theſe various 


effuſions of his pen, ſtrongly atteſt the 


man of genius, and highly cultivated | 


underſlandin g 


'F 


In the 1 of his keeping. com- 
mons, he ſtudied Law under the preſent 


Nr. Juſtice Bur LER, then in great prac- 
tice at the Bar, and pre-eminent as a 
Special Pleader, in whoſe office he diſ- 


played the ſame unremittea attention, 


that marked his firſt entrance into he- 
Proſeſſion. 


Having laid a ſure and ſold founda- 
| tion, in extenſive reading, and a great 
fund 
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fund of claſſical knowledge, his more 
immediate application was directed to 
oratorical attainments: For this pur- 
poſe, as well as the diſplay of thoſe 
powers he felt himſelf in full poſſeſſion 
of, he was a conſtant attendant at Coach- 
makers'-hall, where his frequent bold 
and figurative declamations, drew the 
attention of the town, extorting bound- 
leſs approbation, and vociterous ap- 
plauſe ; nor was this preparatory mode 
of application to the Bar, deemed at 
that time, at all derogatory to the moſt 
reſpectable ſtudents: We have ſeen it 
productive of the happieſt conſequences 
to many, now in the high road to opu- 
lence and honor; perhaps, the riſing 
Race of Pleaders, (when unprepared 
from diſuſe, in the arts .of popular de- 
clamation, and compelled on the ſpur 
of the moment, to addreſs a Jury) may 
have reaſon to lament, that any change 
of opinion in this reſpect, ſhould have 
ever taken place. The reputation Mr. 
ERSKINE here obtained for eloquence, 


with 


with his known ardent application to 
ſeverer ſtudies, an high opinion gene- 
rally entertained of His' great natural 
abilities, and a lucky cireumſtance of 
introduction to a great and popular cha- - 
racer of the day, ſoon gave him the 


opportunity after which he panted ; and 
it is but bare juſtice to ſay, that, high 


as was the general expectation enter- 
' tained of him, it was even ſurpaſſed by 
the effulgence of his merit. 


The firſt preſage of his abilities in 75 


Courts at Weſtminſter, was given in the 
year, 1776, on behalf of a Captain 
BaAILLIx, charged with a libel by the 


Earl of Sax Dick, then firſt Lord of 

the Admiralty, and one of the Gover- 
nors of Greenwich Hoſpital. This ſpeech 
may juſtly be confidered a model of 


forenſic eloquence.—See Note (6b). He, 


who is now ſpeaking of it, at the diſ- 
tance of nearly twenty years, recollects 
the inexpreſſible ſenſations of pleaſure, 
it afforded him, on the delivery; and 
; 5 he 


(.-9* ) 
he may well ſay. to his admiring” reader, 
as ESCHENESs did to his Diſciple, of the 
performance of his great rival, DEMosr- 
HEN ES, If you are charmed with the bare 
reading of it, what would o. have ſaid, 
had you been preſent and heard him deliver 
it with all the animated graces- of elocu- 
Suge tt Eerie aint ut orb 
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In this caſe, our adventurous Advo- 
cate diſtinguiſned himſelf as much by 
his ſuperior confidence, as by his elo-— 
quence. While indulging himſelf in the 
ſtrain of virulent invective againſt the 
Earl of Sax Ddwich, he was harſhly 
checked by his countryman, the Earl of 
MANSFIELD; but undaunted, he reſumed 
his diſcourſe, renewed. his attack with 
additional - vigour, and unabated ſeve- 
rity, and nobly, ſpurned the idea of 
yielding to the influence that would have 
reſtrained the expreſſion of his indigna- 
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Mr. ERskIxE was retained - as junior 
Counſel in the celebrated trial of Ad- 
miral KzyPEL, and had a thouſand gui- 


(wo) 1 


Io this circumſtance, Mr. Exsxins 
Ja Bimfelf been heard to impate-all U 


ſucceſs that followed. On retiring from 


the Bar, n e en 
| offered him. | 


Almoſt ene after this buſineſs, 


neas preſented him for vs exertions on 


that ernten. 


_—_ 


It has been ſaid Admiral Kzry EL could 


not make his Lawyers underſtand his 


Tea-terms, in a way abſolutely neceſſary 


to his defence. Mr. Dux nic and Mr. 


Lr (the Admiral's Counſel) felt this 
perplexity, when the former fortunately 
Tecollefted Mr. ERSKINE, who had at- 
trated his notice by his ſpeech in the 
affair of Greenwich Hoſpital ; and Mr. 


ERSZ¹i INE having been bred to the ſea, 


proved of infinite ſervice to the Ad- 
miral. 


His 


(543 5) | 

His bold and figurative diction, cou- 
* pled with great knowledge, and equal 
1 addreſs in the application of it, with the 
moſt unwearied exertions of induſtry, in 

the diſcharge of every part in the multi- 
plied and varied taſk of profeſſional 
duty, brought him immediately into a 
. and unprecedented run of . 


OE o by 
— OW * 4 4 
8 

— xt 


iN | The ſtill more celebrated trial of Lord 
od - ene Gonpon, in conſequence of 
his conduct in the riots of the year 1780, 

next attracted the public attention upon 
Mr. ERsKINE, as his principal defender; 
and the very able manner in which he 
diſcharged his duty, upon that popular 
and very important occaſion, ſerved to 
confirm the opinion of the public, in the 
very favorable ſentiments now ſo uni- 
verſally entertained of him.— His prac- 
tice became great, and in the very firſt 
line, and has of later years been immen ſe, 
it being the firſt object of every man in- 
volved i in law, to retain Mr. ERSKINE, 
as his Advocate. Mr. ERSEIxE occupies 
C 2 7 the 


(.)) 


the line of practice, chat formerly fell to 
the ſhare: of the late Lord As BBU KTON, 
far better known by the wughly.: cele- 
brated name of Damme Sane: Theres 
[49 e 4 meer lea in 
oratory, leads in the Engliſh Govern- 
ment, the direct road to wealth and 
office; yet it is extraordinary that any 
man, at all worthy of being called an 
orator, is very rarely found here in any 
ſtation, and ſtill more rarely at the Bar. 
Our belt ſpeakers, with very few excep- 
tions, diſcover only a very moderate 
ſhare of claſſic learning, and general 
knowledge, under the guidance of ſtrong 
natural intellect, unimproved, becauſe | 
undirected to oratorical attainments; a 
circumſtance yet more remarkable, as 
both the French and Scotch Bars, parti- 
cularly the former, offer the moſt admi- 
rable models of forenſic eloquence.—— 
MaxsrIEID, ASHBURTON, YORKE, and 
LOUGREONOUGH;: were the late excep- 

4 A N +. . | 5 n 
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(148) 
bons, at the Engliſh Bar! Mr. We 
is Mace Pres: 

10 convey a x correct idea of Mr. 15. 
-SKINE'S | power, of oratory, it would be 
requiſite to analize the beſt treatiſes of 
Rhetoric and Logic; and in doing fo, 


his numerous ſpeeches, on ſo many and 

various occaſions, would afford abun- 
dant and noble ſpecimens of genuine 
eloquence; few precepts would be found | 


in the one, that wanted examples in the 
ther. 11 


: F It would be a curious and inſtructive 


taſk, were it poſſible, with certainty, to 

trace the cauſe of this very ſuperior ex- 
cellence: It is, perhaps, in a great mea- 
ſure, imputable to the very ſublime 
ideas he is known to entertain of his 


profeſſion; the honor and dignity of 


which he has repeatedly aſſerted in the 
moſt energetic ſtrains; and this is the 
more probable, as he certainly by no 
means makes 5 ( though every where highly 

reſpec- | 


. (14) 
reſpectable) the ſame figure, in the Se- 


nate. Mr. ExsxiNE ſeems. to have 
grounded his opinion of his profeſſion, 
on the ſentiments. of CickRO, in his 
book, De Oratore, and like him, to 


* 


have comprehended within it, every 
thing great and noble. It certainly poſ- 
ſeſſes very ſuperior advantages. H wie 
lith ought to be the governing motive of 
every action, and every deſign of our 
lives, can we poſſibly be employed to 
better purpoſe than in the exerciſe of an 
art, which enables a man, upon all occa- 
ſions, to ſupport the intereſt of his 
friends, to protect the rights of the 
ſtranger, to defend the cauſe of the in- 
jured ? That not only renders him the 
terror of his open and ſecret adverſaries, 
but ſecures him, as it were, by the moſt 
firm and permane Loet us ob- 
ſerve the — that attends the exer- 
ciſe of the perſuaſive art; a pleaſure, 
Which does not ariſe only once, perhaps, 
in a whole life, but flows in a perpetual 
ſeries of . What a glorieus 


6 
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pearance does the orator make in pub - 
lic, and what diſtinguiſhing: reſpect is 
paid him, in the Courts of Judicature! 
Of the whole circle of Art and Sciences, 


there is no one, which crowns its vota- 


ries, with a reputation in any degree, 


comparable to that of Eloquence. It 


raiſes them to wealth, title, diſtinction, 
and the higheſt and moſt honourable 
Gen of the State. | 


Mr. IR poſſeſſes no little e 
ſiaſm in his character, which, however, 
the plodding ſons of laborious diligence 
(too heavy to purſue its flights) may 
condemn, is certainly entitled to the 

of honor and utility in public 
life. It is from the energy imparted by 


this principle, that we are to expect the 


execution of great and noble deſigns, 
which ſoar beyond the or y occur- 
rences and characters of life. From 
ſuch alone, we are to expect original 
ſpeculations in the regions of moral du- 
ty, bold * to combat the preju- 
dices 


(6 ) 


dices of the times, correct the hereditary 
ſeverity of miſtaken juſtice, and ſtand 


forth in defiance of the malicious impu- 
tations of ſingularity and viſionary fren- 


27, 0 brave the malice of venal inhu- 


manity, and plead the cauſe of an op- 


preſſed and ured people. The En- 


thufiaſt;/ or the man of ſtrong ufft (tions, | 
and exuberance of MD never bs 


pears to ad vantage in. the common pro- 


greſs of events; but he will ſhine with 
ce, Wheneber — 


energetic feelings are mouſed into action 


ſuperior reſplende 


and he is placed i in W that call 
 forexertion, r i ier of 0 B 8. 


en SH eee e nee 
" Beyond the fixed oy ſeitled rules | 
en 1 | ” Bf 1. > 


; Vice and Virtue | in the ſchools, 3 00 
Ron rend letter of ne Law! * Felde 
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57 0 the "RO a akin the 
py ardent profeſional zeal and great 
knowledge, Mr. ERSKILIE adds & very 
brilliant imagination, and the moſt ready 
rapid eloquence; others may poſſeſs the 
ſame correctneſs of drawing, but the art 
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(0) 
of colouring, is his own; others reafon, 
but it is ERSKIVE only that captivates 


the ear; by the charms of ſound ; he 
alone conveys his arguments through 


the medium of the heart; he alone 
knows how to affect, to rouſe, to ſooth;; 

at the fame time, that from the plem- 
tude of knowledge, he arms reafoning ; , 
his claſſical attainments have taught him 
to adorn it, and to conduct it with un- 


erring force, through every avenue to 
the human heart. By toiling in the 
mines of literature, he has ingrafted 


knowledge upon genius; ſo great is his 
proficiency in this art, ſuch (when he 
pleaſes) is the ſplendor of his ſophiſms, 
in views ſo infinitely varied, has he the 


magic power of diſplaying his facts, 
and illuſtrating his arguments, that a 


priſm is neceſſary to diſtinguiſh his co- 
louring, and mark the true fiream of 


light, from the fictitious hues of fancy. 
His conceptions are vigorous, and his 
methodical AFFRIEIIENE excellent, and 
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"7 Rhetoric and Logic) he is equally . 
to enforce perſuaſion, and refute objec- 
tion He joins ſtrength to delicacy, 
preciſion to copiouſneſs, juſtneſs to ele- 
gance, and ſymmetry to variety ; his 
wing'd expreſſion aptly "repreſents his 


thoughts, which have often a boldneſs 
that fall with the inperofity of the 
thunderbolt. Like Cicero, his ideas 
are abundant, and his language copious 
and flowing -it animates and irradiates. 
His flowery thoughts are often exhibit- 


ed in the moſt pleaſing light, with the 
moſt attractive features, and bewitching 
attitudes; he plays with the feelings of 


the heart, as the wind with the waves. 


His powers of perſuaſion are unequal- 
led, his ſources of knowledge are great, 


his memory is comprehenfive and faith- 
ful, while his mind teems with the moſt 
luxuriant imagery, cloathed in the moſt 
elegant language, and ſtrengthened by 
the moſt fortunate and brilliant fi gures. 
—The ſplendour of = fancy is unrival- 

| led,— 


( 19 ) 


led. From \ ſcience, from hiſtory, poe- 
try, the paſſing moment, as well as that 
which is gone for ever, it collects and 
commands the moſt apt, varied, and 


beautiful images, to decorate his elocu- 


tion. In the very tumult. of eloquence, 


they inſtantaneouſly preſent themſelves 


from the general miſcellany of nature 
and things, like the ſoldiers of Capuus, 
in compleat armour and array, to ſup- 


port the cauſe of how Creator, 


Mr. ERSKINE R's aud dexteri- 
ty, extracts teſtimony from the mouth 


of his witneſſes, an art of the Profeſſion, 


in which very few are ſucceſsful; a ge- 
neral awkwardneſs is admitted; all fort 
of queſtions are commonly hazarded as 
they come uppermoſt; Counſel are of. 


ten noiſy and abuſive, which is not only 


improper and unwarrantable, but very 
much affects the dignity of the Court. 
The mental, as well as the viſual ray, 
(it has been ſenſibly obſerved) has its 


different refrattions, according to the 


D2 different 
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different mediums, . through which it 
paſſes; there is therefore a degree of 
uncertainty in the very e of all 
human teſtimony. It often happens, 
that a witneſs of credit, and perhaps 


too, of good ſenſe, knows not how to 


give his teſtimony; it requires to be 
{kilfully extracted from him, which de- 


mands great ſagacity, quickneſs of ap- 


prehenſion, and addreſs; the effect of 
the teſtimony to be ſtifled, muſt be in · 
ſtantaneouſly ſeen, with its bearing, on 


every part of the caſe.—Mr. Edonivs, 
queſtions, with a degree of dexterity, 


which always enables him to examine 


5 80 effect. 


It is ee not only that Mr. Ex- 


sxIxE has no equal at the Bar, but that 


as an Advocate, no one comes near 
enough to conteſt equality with him. 
He ſet out in the Profeſſion with the 


ambition of C SAR, determined to be 
firſt; has his ardour has, carried him 
(SET, with 


. 
. 
wi 
4 
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with a force that. overleaped even the 
een he had aſſigned himſelf. 


T0 judge ie of Mr. Ex- 
SKINE'S profeſſional powers, it would be 
proper to take a review of every im- 
portant trial, during the laſt fifteen years. 
They would afford examples of elo- 
quence, upon. almoſt every important 
ſubject, and make a valuable collection 

of orations, to grace the ſame ſhelf that 


holds thoſe of DzmosTHENES and Ci- 


cE£Ro., A thouſand inſtances might be 
produced to ſhew the wikdow and 
beauty of the moral principles they in- 


culcate. To the writer who has not the 


various publications of the day at hand, 
(where many of them are miſcellaneouſſy 


detailed) it 1s left only to recite a ſparing 
inſtance that ſtrikes his memory at the 


moment, from the effect of the impres- 


ſion that remained on hearing it. How 
often does he diſplay the true pathos of 


genuine eloquence, exploring every 
mine of ingenuity and invention, and 


working 


* _ . „ * 


K* 
working upon the paſſions, by thoſe 
maſterly ſtrokes of art ſo peculiar to 
himſelf, in pleading the cauſe of an in- 


jured huſband, againſt the murderer of 


peace and happineſs, the wretch who 
had hlaſted the honor of his wife.“ 


; ” 
— 
— x „ 2 * — od, 6 — 
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The following ſentiment of Mr. ER- 
skIxE, in one of his late ſpeeches on the 
rights of } juries, deſerves to be recorded, 


« Tt was the firſt command (faid he) 
* and counſel of my youth, always to 
* do what my conſcience told me to be 
* my duty, and to leave the conſequen- 
14 * ces to God; I ſhall carry with me, 
; the memory, and I hope, the practice 
* of this parental leſſon, to the grave; 
J have hitherto followed it, and have 
| © no reafon to complain that my adhe- 
| * rence to it, has been even a temporal 
i ſacrifice ; ; I have found 1 it on the con- 


* trary, 


% 
OD go ˙·ü DOSE. oo ens rr ory © rr ring IR», 
. 


— 
m — 


See his ſpeech i in » the ation for erim. con. brought by 
Captain PARSLOE againſt SYKES. 


CY) | 
trary, the road to proſperity and 
„ wealth, and I ſhall point it out as 
ce ſuch, to my children.” 7 


Mr. Nit 8 profeſſional abilities 
-have' been exerted to the nobleſt pur- 
poſes, he has ever been a warm. and 
zealous defender of the Liberty of the 
Preſs, and the invaded Rights of Ju- 
ries.— See Notes (c) (d). His defence 
of the Dean of St. As APH, and of Mr. 
'PaiNnz, will hand his name to. poſterity, 
foremoſt in the liſt of the moſt celebra- 
ted Britiſh Lawyers and Patriots. Like 
'HoLT, he would never ſuffer himſelf 
- to be deterred from the diſcharge of his 
profeſſional duty, by any efforts of loud- 
Las, nog authority. Like the late juſtly 

celebrated 


* See Mr. ExsxiNt's ſpeeches.——The defence of the 
- Biſhop of St. Asayrn.——In defence of STocxDaLE.—— 


And in defence of Taomas Paixnz——on proſecutions for 
 libels, | 


Theſe three celebrated ſpeeches will be FEES to contain 
the compleat law and doctrine of os and the rights of 
Juries, in caſes of libels, 


Ea. 
——— 


1 
elebrated” Mr. Dunninc, he may be 


conſidered the People's Advocate, as he 


ſteps forward upon every occaſion, in 
defence of the - injured, of every de- 


ſcription! To this conduct, if there is 
any inſtance, that looks like an excep- 
tion, it is in the caſe of the proſecution 
for a libel againſt WirnxRs, who, in 
conſequence of it, loſt his life and " 
berty in a priſon. In this cafe, Mr. Ex- 
'$x1xz took the oppoſite ſide of the 


queſtion ; - ; and certainly treated W1- 


'THERS With uncommon, not to ſay, un- 
warrantable acrimony ; to this unuſual 
conduct, Mr. ERSKINE was probably ſti- 
mulated by the zeal of gallantry, and per- 


haps, ſomewhat dazzled for the moment, 


by che glittering brightneſs of riſing pros- 


pects at Carlton Houſe. In this ſolitary 
inſtance, this great Advocate, evidently 
loſt his temper, as wellas his argument; the 
zeal of profeſſional duty, which is never 
ſo compleatly victorious, as when guid- 


ed by moderation and coolneſs, was in 


the preſent inſtance, overpowered by 


anger, 
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anger, and in a great meaſure, defeated 
by paſhon. 


The abuſe of ſuch an unprincipled 
* rufhan, is believed by no one,” ſaid 

Mr. ERSK INT. If my aſſertions (re- 

plied WITHERS) © meet with no credit, 

5 * they are like the uninformed crudities 
"Y * and irrelevant rant of the Honorable 
| * Thomas Erſhine, without conviction, and 
= © without effett; of courſe, they cannot 
* injure any one, and my publication ceaſes 

« tobe a libel,” | 


NOTES 


- * — ; 


Note 0 a.) 
A'S | 
An RATION delivered at cm ; by the Honor- 
£7 able Tromas ErxsKiNE, on bis taking the Degree 


F BacaELoR or ARTS, 


THESTS. 


0 Hue of Grp and anaintsn out of the Feu- 
dab nde introduced at the Wen Tac 


Maxx of the warmeſt and wiſeſt aſſertors of equal 
government, have been fond of looking back to Saxon 
Annals, for the origin of the Britiſh Conſtitution, and 


' without the warrant of hiſtory or tradition, have conſidered 


the riſe of our liberties under the Normans, as only the 
reſtoration of immunities ſubyerted by the conqueſt. 


This opinion, However, has been propagated by its 
authors, neither from a decided conviction on the one 
hand, nor a blind admiration of antiquity, on the other; 


E22 a very 


1 
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a. very generous, but wiſlaken motive, -has often rendered 
it popular and energetic; it has been oppoſed in times df 
public danger, to the arguments of thoſe enemies to their 
country, and indeed to all mankind, who have branded 
the ſacred privileges, wreſted by our patriot aneeſtors, from 


the firſt Norman princes, as the fruits of ſucceſsful . 
lion, 


\ 


But though the principle is to be applauded, the error 
cannot, and in this enlightened age, happily, need not be 
| defended. The rights of mankind can never be made to 
depend on the times of their being vindicated with ſucceſs . 
they are ſacred and immutable ; they are the gift of heaven, 
and whether appropriated for the firſt time to-day, or en- 
. Joyed beyond the reach of annals; the title of them, is 

equally incontrovertible. One individual may forfeit his 
property io another from ſupineneſs, and ul pen tion may 


ſtrengthen into right by preſcription, but human privileges 
in the groſs, cannot be ſo ſnatched away. There is no 


ſtatute of limitation to bar the claims of nature. Let us 
not, therefore, from a patriotic zeal, involve ourſelves in 
the faint evidences of probability, but be contented to trace 


our political Conſtitution, from a ſource within the reach 


of moral demonſtration. There is more honor in having 


freed ane from * than in Os * — | 


free. 


We know for cortailtyy that 0 Saxons had Purllanionn, | 
but we know. with equal certainty, that the people at large, 
had no repreſentative ſhare of them. The bulk of the 


nation were either 7:fzls under the feudal Lords, or Allo- 
dii under the King's government; the firſt being abſolute 


flaves to their maſters, could not pretend to become politi- 


* 


* 
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cal rulers; and the laſt, being not even united by the feu- 
dal bond to the community, could have no ſuffrages in 
the feudal councils. The Saxon Lords indeed were free, 
but for that very reaſon, there was no public Liberty; the 
Government was nearly Ariſtocratical, there was no ſhadow 
of that equal communion of privileges, founded on legis- 
lative inſlitutions, which conſtitutes freedom upon Englith 
principles; by which all who are the objects of the laws, 
muſt perſonally, or repreſentation, be the makers of 


we en 


This Saupe which may juſtly be denominated the 
very eſſence of our preſent: Government, neither 'did, nor 
could poſſibly exiſt, till the proud feudal chieftains, bend- 
ing under an accidental preſſure, were obliged to ſacrifice 
their pride to neceſſity, and their tyranny to ſelf-preferva- 
tion. But before our inquiries can be properly begun, at 
the period I have fixed; before I can exhibit the elaſtic 

force of freedom, rebounding under the ' preſſure of the 
moſt abſolute government, I muſt recall your attention to 
the genealogy of our feudal anceſtors. They ifſued from 
that Northern hive of fierce warriors, that over-ran all 
Europe, at the declenſion of the Roman Empire; a race 
of men the moſt extraordinary that ever marked or dis- 
tinguiſhed the ſtate of nature: People, who in the abſence 
of every art and ſcience, carried the ſeeds of future per- 
fection, in their national genius, a charadteriſtic viſible 
even then, in an unconquerable fortitude of mind, in an 
inherent idea of human equality, tempered with a voluntary 
' ſubmiſſion, to the moſt rigid ſubordination. "The Trial 
by Fury too, was underſtood, and received by all the 
Northern inhabitants of Europe, when they firſt appeared 
among the degenerate nations; that had loſt" it. Liberty 

* 


8 
driven from the haunts of ſcience and civilization, ſeems 
to have fled with this Tali/man to deſarts, and to have 
given it to Barbarians, to e her i wanrie and re- 
deem her empire. 


In marking the proceſs of che n gend the 
furnace of ſlavery, it muſt never be forgotten, chat . 
were our anceſtors ! 


When WII IIA had . the victory of Haſtings, 
he marched towards London, with his victorious Nor- f 
mans, and found, like other conquerors, an eaſy paſſage 
to the throne, when the Prince was ſlain, and his army 
defeated. The Engliſh proffered him the peaceable poſ- 
ſeſſion of a Kingdom, which he was in a condition to 

have ſeized by force; rather chuſing to ſee the brows of a 
|  Vidtor enriched with a Crown, than a cap of mail; and 

wiſhing rather to be governed. by the ſceptre, than the 
| ſword. He was therefore inſtalled with all the ſolemni- 

ties of the Saxon Coronations, and immediately after an- 
Nihilated all thoſe laws, which theſe ſolemnities were in- . 
ſtituted to perpetuate ; he eſtabliſhed his own feudal ſyſtem, 

the only one he underſtood; he divided all the lands of 
England, into Knight's Fees, to be holden of himſelf, by 

military ſervice, and few or none of the Engliſh had any 

mare in this general diſtribution, their eſtates being for- 
feited, from their adherence to HAROID, and by their 
ſubſequent rebellions. It is plain they could have no po- 
litical conſequence, ſince none but vaſſals of the Crown, 


had ſeats in the feudal Parliament. Could WILLIAM have 


been contented to have thus ſhared with his Norman Ba- 
rons, the ſpoils of the conquered Engliſh, and. merely to 
| Jays ee his feudal empire from Normandy to Great 

| 7% Britain, 
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Britain, the frered ſun of frdadamn had probably then ſet 
never to have riſen more; the Norman Lords would have 
eſtabliſhed that ariſtocracy, which then diſtinguiſhed the 
whole feudal world; and when afterwards, by the natural 
| progreſlions of that ſingular ſyſtem, when by the inevitable 
operation of eſcheats, and forfeitures, the Crown muſt 
have attracted all that property which originally iſſued from 
it; then the Barons themſelves, would have dropped like 
falling ſtars, into the centre of power, and #riſtocracy been 
Frallowed u p in monarchy. The people already trained 
in ſubjection, without rights, and without even ſimilar 
grievances to unite them, would have been an eaſy prey to 
the Prince, in the meridian of his authority, and deſpo- 
tiſm, who encircled with a ſtanding army, could have 
ſcattered terror through a nation of ſlaves ; but happily for 
us, WiLLtam's views extended with his dominions, he for- 
got that his Barons (who were not bound to leave their 
own country) had followed him, rather as companions in 
enterprize, than as vaſſals. Confiding in a ſtanding army 
of mercenaries, which he recruited on the continent, he 
rivetted even on his own Normans, the greateſt feudal ſe- 
verities, and before the end of his reign, the Engliſh ſaw 
the oppreſſors themſelves, among the number of the op- 
preſſed. This plan purſued and aggravated by his ſugces- . 
fors, aſſimilated the heterogeneous bodies, of which the 
kingdom was compoſed. Normans, Engliſh, Barons, and 
Vaſſals, were obliged to unite in one common cauſe. Mr. 
De Lor ux has fo clearly proved that Magna Charta was 
obtained from the neceffity which the Barons were under 
of forming an union with the people, that I ſhall venture 
to conſider it, as a fact demonſtrated, and ſhall proceed to 
an equiry, no leſs curious and important, where he and 
n have left a greater field for originality : I 
; | mean 
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mean the rife of the Engliſh Houſe: of Commone, to its 
; preſent diſtin& and repreſentative ſtate. . The ' ſtatute of 
Magna Charta, ſo often evaded, and ſo often ſolemnly 
eſtabliſned, diſſeminated, it muſt be confeſſed, thoſe great 
and leading maxims, on which all the valuable privileges 
of Civil Government depend; indeed, the 2gth- chapter 
contains every abſolute right, for the ſecurity of which, 
men enter into the relative obligations of ſociety ; but pri- 
vileges thus gained, and only maintained by the ſword, 
cannot be called a Conſtitution ; after bearing a ſummer's 
bloſſom, they may periſh as they grew in the field of battle. 
Of little conſequence are even the moft ſolemn charters, 
confirmed by [legiſlative ratifications, if they, whs are the 
objects of them, do not compoſe that power, without 
whoſe conſent, they cannot be repealed. If they have no 
peaceable way of preventing their infringement, nor any. 
opportunity of vindicating their claims, till they have loſt 
the benefit of poſſeſſion ; Liberty is not, in this ſtate, an 
inheritance ; it is little better than an alms from an indigent. 


and a cautious adminiſtration : It therefore remains to ſhew, 


by what ſteps, the People of England, without being 
drawn forth into perſonal action, were enabled to act with 
more than perſonal force; in what manner they acquired 
a a political ſcale, in which they could depoſit the privileges 

thus bravely and fortu nately acquired, and into which, 
every future accumulation of power, flowing from the 
encreaſe of property, and the thriving arts of peace, might 
ſilently and imperceptibly fall; bringing down the ſcale, 
without convulſing the balance. And here thoſe hiſtorians 
muſt be followed with caution, who have made this new 
order of the ſiate to ſtart up, at the nod of MonTroxd or 
 Epwarp; neglecting the operations of the feudal ſyſtem, 
as thinking them, perhaps, more the province of the law- 

| yer, 
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per than of the hiſtorian, They have miſtaken the effect 
for the cauſe, and aſcribed this memorable event to a cer. 
tain political neceſſity, which was in reality prepared and 
ripened by a ſlow and uniform progreflion : this truth may 
be eaſily illuſtrated ; the law of Edward the Firſt ſtill re- 
mains on the records of parliament, by which the Crown, 
and the Barons, in order to preſerve for ever their fendal 
rights, reſtrained the creation of any new ſuperiorities; by 
this act, the people were allowed to diſpoſe of their eſtates, 
but the original tenure was made to follow the land through 
all its alienations ; conſequently, when the King's vaſſal 
divided his property by ſales into ſmaller baronies, the pur- 
* chaſer had, from thenceforth; no feudal connection with 
F the ſeller, but held immediately of the King, according to 
the ancient tenure of land; and if theſe purchaſers alienated 
to others the lands ſo purchaſed, ſtill the tenure continued, 
and remained in the Crown. Now, when we reflect, that 
every tenant of a barony, holden of the King in capite, had 
a ſeat in parliament, we ſee at once the ſtriking opera - 
tion of the law: we ſee too, how little the wiſeſt politicians, 
foreſee the diſtant conſequences of ambition. Edward and 
his barons, by this device, monopolized the feudal ſovereign- 
ty, and prevented their vaſſals from becoming lords like 
themſelves.— But they knew not what they were doing,— 
They knew not, that in the very act of abridging the pro- 
perty of the people, they were giving them a legiſlative ex- 
iſtence, which, at a future day, would enable them to 
overthrow whatever ſtood in the way of power, and to 
level that very feudal ſyſtem, which they were thus attempt- 
ing to perpetuate; for the tenants in capite, who had a right 
to be ſummoned to parliament, ſoon became ſo numerous 
by the alienation of the King's vaſſals (whoſe immenſe 
territories were diviſable into leſſer baromes) that they 
E F | neither 
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neither tonld nor wiſhed to aſſemble any longer in their 


own right. The feudal peers were, in fact, become the 
people; and the idea of repreſentation came forward by a 


neceſſary conſequence. Parliament, from being ſingly 
compoſed of men, who fat in their own right to ſave the 


great from the oppreſſion of the Crown, (and not the ſmall 
from the oppreſſion of the great) now began to open its 


doors to the Patriot Citizen. The feudal and perſonal, 
changed into natural and corporate privileges; and the peo- 
ple, for the firſt time, in the hiſtory of the world, ſaw the 
root of their Liberties fixed in the centre of the Conſtitu- 


tion. As the multiplication of Royal Tenures, from the 


enfranchiſement of boroughs, but chiefly from the opera- 


tion of this law, firſt gave riſe to popular repreſentation z 
ſo it is only in the continued operation of theſe principles, 
that we can trace the diſtin exiſtence and growing power 
of the Houſe of Commons. We know that they aſſembled 
together, for a long time, in the fame chambers with the 
Peers; that the ſeparation was not .pre-conceived, by the 
Founders of the Conſtitution, but aroſe from neceſſity, 
when their numbers became too great to form one aſſembly ; 


and we know that they never thought of aſſuming popular 


legiſlative privileges, till, by the neceſſary diviſion, they 


became a diſtin and ſeparate body from the Lords. Thus, 


though a political accident, brought the Engliſh Commons 
forth into action, their legiſlative exiſtence was the natural 


birth of the feudal ſyſtem compreſſed: by the Crown. To 
prove theſe truths, we have only to contemplate the hiſtory 
of our ſiſter kingdom of Scotland, governed, at the ſame 


time, by the ſame laws; there being very little difference 


between the regiam majeftatem, (the Scotch code of thoſe - 


days) and the work compiled by GLanvitte, Chief Juſ- 
* to — II., The laws of Eowazp I. which pro- 
| duced- 


duced theſe changes in England, were tranſlated by the 
Scotch Parliament into the Statute Book of their RoxERT I. 


but the King of Scotland had not conquered that country 


as William had ſubdued England, conſequently, he was 
rather a feudal Chieftain than a Monarch, and had no 
power to carry this law of Epwarp's into execution; for 


the Scotch Barons, although they would not allow their 


vaſſals to ſubinfeud, yet, when they ſold their own lands, 
they would not ſuffer the Crown to appropriate the tenure, 
but obliged the purchaſers to hold as vaſſals of themſelves. 
By this weakneſs of the Scotch Crown, and power of the 
Nobles, the tenantcies in capite were not multiplied as in 
England. The right to fit in Parliament was conſequently 
not much extended beyond the original number, and Scot- 
land never ſaw a Houſe of Commons, nor ever taſted the 
bleffings of equal Governments : when the boroughs, in- 
deed, in latter days were enfranchiſed, they ſent their re- 


preſentatives; but their numbers being inconſiderable, they 


aſſembled in the ſame houſe with the King and Lords, 
where, dazzled by the ſplendor of the Crown, and awed 


by the pride of the Lords, they ſat filent in Parliament, 


_ repreſenting the flavery, and not the freedom of the people. 
But the diſſemination of property (which in every country on 
earth, is ſooner or later creative of freedom) met with a 
ſevere check in its earlieſt infancy, from the ſtatute of ene 
tails. In this inſtance, even the Crown of England had 
not ſufficient ſtrength to ripen that liberty which had 


' ſprung up from the ſource of its rays; for if Epwarp I. 


could have reſiſted this law, wreſled from him by his 
Barons to perpetuate their eſtates in their families, the 
Engliſh Conſtitution, from an earlier equilibrium of pro- 
perty, had ſuddenly ariſen to perfection; and the Revolu- 


tion, in the reign of Cranes I. had probably happened : 


F 2 „ 


two centuries higher in our Hiſtory, or perhaps from the 
- gradual circulation of that power, which broke in at laſt 


I 
: 
| 
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with a ſudden and prqjected force, had never happened at 


all; but the ſame effects had been produced without the ef- 


fuſion of - civil blood; for no ſooner was this ſtatute of 


entails ſhaken in the reign of Henzy VII. and finally 


. deſtroyed by his ſucceſſor, than we ſee the popular tide, 
which had ebbed ſo long, began to lift up its waves, till the 
mighty fabrics of prerogative and . were waſhed 


ay . in one gui 


- 


This crifis which eee, men 8 miſtook, and till 


| miſtake, for anarchy, was but the unconquerable ſpirit of = 
Liberty, infuſed as early as Magna Charta, which, in 
working itſelf free from the impurities that oppreſſed it, 


was convulſing every thing around. When the fermenta- 


tion ceaſed, the ſtream ran purer than before, after having, 
in the tumult, beat down every bank that obſtructed its 


juſt and natural courſe. The conſummation of thoſe great 


events, is too recent and notorious to demand further illuſ- 
tration; their beſt commentary, is the happineſs and free- 


dom which we enjoy at this day. The ſubject propoſed, iS 
therefore brought to its concluſion ; but it is a ſubject too 
dear and important to be concluded, without a reflection 
that ariſes very ſtrongly out of it. The Engliſn Conſtitu- 


ꝛion will probably never more be attacked in front, or its 
; demolition attempted by ſtriking at the authority of the 
. Laws; and if ſuch an attack ſhould ever be made, their 
foundations are too deeply laid, and their ſuperſtructure 
too firmly. cemented, to dread the event of the conteſt, 


But all this is not therefore ſafe; the centinels muſt not 
- fleep; the authority of the laws themſelves may be turned 
1 the it which = them birth, and the Engliſh 


Government 
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. Government may be diſſolved with all the legal ſolemnities, 


5 which its outward form preſcribes for its preſervation. This 


mode of attack, is the more probable, as it affords reſpect 
and ſafety to the beſiegers, and is infinitely more danger- 
ous to the pgs as the conſciences of good men are an- 
ſwered by it. The virtuous Citizen, looking up with 
confidence to hs Banners of Authority, may believe he 
is defending the Conſtitution and the Laws, while he is 
trampling down every principle of juſtice on which both 
of them are founded. It is impoſſible, therefore, to con- 
clude, without exprefling a fervent wiſh, that every mem. 
ber of the community, (at the ſame time that he bows with 
- reverence and reſpect to the Supremacy of the State, and 
the Majeſty of the Laws) may keep his eyes for eyer fixed 
on the Spirit of the Conſtitution, manifeſted by the Revo- 
Jution, as the palar ſtar of his political courſe; that while 
he pays the tribute of duty, and obedjence to Government, 
he may know when the reciprocal duty is paid back to the 
public and himſelf. This concluding wiſh is, I truſt, not 
miſplaced, when delivered within theſe philoſophic walls. 
The ſciences ever flouriſh in the train of Liberty. The 
ſoul of a Slave could never have expanded itſelf like New- 
| rox's, over infinite ſpace, and would have ſighed in cap- 
tivity at the remoteſt Barriers of the Creation, In no 
other Country, under Heaven, could Locks have unfold- 
ed, with dignity, the operations of an Immortal Soul, or 
ſecorded, with truth, the duties and privileges of Society. 


6 


Note (b.) 


Mr. ExskIxs's Speech in the Court of King's Bench, on 
© © behalf of Captain Barris, on the Charge of a Libe] 
in the Affair of Greenwich Hoſpital, 


AY it pleaſe your Lordfhip to fayour me, on behalf 
| of this much injured. Gentleman, Captain BarLie, 

_ after forty years ſervice, with honqur to himſelf, and 
glory to his Country, is dragged into this Court, to an- 
ſwer as a Criminal, though guilty of no other crime, than 
that which, in the opinion of the Directors of Greenwich 
Hoſpital, is of the moſt enormous magnitude, “ The crime 

| of an * and conſcientious di i/charge of his duty.” 3 


Had Captain Barr flept in his office, or had he been 
guilty of peculation, and joined in the genergl plunder, he 
would not have been brought before your Lordſhips this 
day as a delinquent, but probably, would have been the 
confidential friend of the Firſt Lord of the Admiralty, and 
might even have ſupplanted the Reverend Mr. Cooks, in 
his Lordſhip! s favour. | 


My Lord, the intention of the eſtabliſhment of Green- 
wich Hoſpital, was for /eamen—that is the inſtitution. The 
| Charter fays, * All the officers to be appointed in and for 
the ſaid Hoſpital, ſhall be ſeamen only,” The words are 


preciſe | 


2+." tC» 


preciſe and poſitive, and can he . explained away nor 
contradicted. 


- Client, as Lieutenant Governor, is by the Charter a 
Member of the General Court of Commiſſioners and Go- 
vernors, and'alſo a Director; he is likewiſe a Member of 
the Council; and in the Governor, is Chairman of the 
two laſt Boards, and Commanding Officer in the Hoſpital, 
He was therefore impelled, by every tie of duty, to remedy 


the abuſes, he complained of. 


Captain B. my Lord, perceiving, in every department of 
the Hoſpital, moſt ſhameful plunder and peculation, find- 
ing landſmen introduced in expreſs violation of the Charter; 
the proviſions intolerable, the men's cloaths ſcantily pro- 
vided, and upwards of thirty thouſand pounds expended in 
eight years, in uſeleſs alterations, thought he ſhould not do 
his duty by himſelf, by the ſeamen, and by his country, if 
be did not make thoſe complaints, which, as an honeſt 

man, he was bound to make, and for which, every indi- 
vidual owes him thanks and reverence. " 


The Hoſpital being in this ſituation, he, as Lieutenant 


Governor, applied frequently to the Firſt Lord of the Ad- 
miralty, but without effect; and at laſt, he preſents to him 


the printed caſe, but, after many days were elapſed, he is 


told no anſwer would be given. He then applies to the 
Lords of the Admiralty, through the medium of the Se- 
eretary, with a reſpectful letter, and his printed caſe in- 
eloſed. It then became neceſſary ſomething ſhould be 
done, and therefore a mock Tribunal was inſtituted, which 
they thought proper to call a Court of Enquiry, a Court 
in itſelf illegal, becauſe improperly conſtituted, and there- 


| fore 
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fore whatever was done in it, is nothing to the preſent 
purpoſe ; for though a general Court was called, it thought 


it expedient to delegate the Enquiry to a Committee A Seven; 
which * * 


% 


The Commiſſioners and Governors ought to have ſe: 
lected a number of Governors of independent ſituations, 
who were not Directors; men of that deſcription would 
have probed the buſineſs to the bottom; but inſtead of 
thoſe, they were a packed Council for the occaſion; and 


the Court of Enquiry conſiſted of the very PERO | 


. ag 

Your Lordſhips will be aſtoniſhed to hear; that the Conn: 
mittee ſat in judgement upon their own crimes, and that 
thoſe Gentlemen were appointed by the Firft Lord of the 
Admiralty. You will find; with an adroitneſs peculiar to 
himſelf, he ſelected a ſet of men, devoted to him for the 


bread they eat, which in part ariſes out of a fund appro- 


priated for the uſe of difabled — and to which the 
ſeamen themſelves contribute. e 


How do they proceed? Captain BAILIE's witneſſes are 
refuſed to be heard. He applies to the books; that he may 
have evidence from theſe unerring vouchers; the books 
are refuſed to be opened. He was brow-beat by their 


Council, and inſulted by their Civil Officers, by a ſet of 


landſmen, in a manner that Gentlemen would bluſh to 
hear of, by Mite the Clerk of the Works, and by CoòkE 
the Chaplain. That a Clergyman ſhould be ſo loſt to all 
ſenſe of decency, as to forget that decorum which more 
peculiarly belongs to his fituation, makes me bluſh for the 
ION» of which he is an unworthy member. Had the 

Directors, 
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Directors, who fat in the Court of Enquiry, been im- 
partial, they would not have permitted a brave honeſt old 
ſeaman, to have been treated in that ſhameful way by 
men, who from profeſſion and fituation, were ſhielded 
from his reſentment. 


| After the Committee had ſat for ſome days, Mr. Cvsr, 
their Chairman, who appeared aſhamed of their conduct 
and their cauſe, withdrew himſelf from the Committee ; 
and Mr. Bank ER, a Captain of a Collier, was called to the 
Chair. That man was mean and weak enough to ſay, that 
he was employed by Lord Saxpwicn, and was to be paid 
for his labour. The labourer proved worthy of his hire, 
for in a few minutes there was an end to the Committee; 
this honourable man aſſerting, that evidence was imma- 
terial, that it was libellous to doubt the integrity of the 
Directors, that he therefore ſhould clofe the buſineſs with- 
out hearing thoſe witneſſes of Captain BALILIE's, which 
Mr. CusT had promiſed ſhould be heard. 


Your Lordſhips will obſerve, the reaſon this Court was 
not ſooner applied to, in the language of the proſecutors 
affidavits, was, We could not apply before, becauſe 
the Court of Enquiry was not finiſhed;” yet there is not a 
man upon that Court of Enquiry, that dares to ſay, the 
facts charged are diſproved, or that any of the delinquents 
was not guilty of the crimes imputed to him. It would 
not, perhaps, be difficult to gueſs at the real perſon—but 
it is foreign to the preſent purpoſe. Perhaps a greater man 
than any of. theſe, found himſelf attacked in another 
place, where, conſcious of the truth of Captain BALILIE's 
charges, and of the impoſlibility of vindicating himſelf, 
he thought it would be prudent to avoid the enquiry, by 

9 aſſerting, 
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| PEPE that it was to undergo a aiſcuſfion i in Weſtminſter- | 
Hall: that apology might filence. the Peers; and he then, 


to fave his credit, might order his minions to prefer this 


proſecution,» not with the hope of ſucceſs, but to fave him 


from the enquiry he had ſo much reaſon to dread. Soon. 
after this manœuvre had ſucceeded, and your Lordſhips 


Had been applied to for information, Mr. Hicks, the Six- 


penny Receiver, who was one of the perſons charged by 
Captain BaiLre, who is one of the proſecutors, and who 


fat in judgement upon him, at a general Court where Lord 


SANDWICH preſided. —At that Court Mr. Hicxs propoſed, 


that Captain BaiLtt ſhould be removed from his employ- 


ment of Lieutenant Governor. The noble Lord forgot, 
for a moment, the dignity of his ſtation, and immediately 
called out, * All you that are of that opinion, hold up 
your hands.” —Every dirty hand was immediately exalted, 
ſo that in five minutes, this brave old officer was tried, con- 
demned, and executed. 


| My Lords, this ſentence is, to Captain BAILIE, a very 
ſerious buſineſs, for it robs him of bool. per ann. and if 
his wife ſhould become a widow, ſhe loſes a penſion of 
100l. per ann. more; and he now ſtands before you, after 
being worn out in long and faithful ſervices, an honeſt 


man indeed, but without a ſhilling in his pocket. 


My Lords, taking the whole of this Caſe together, 
printed for the expreſs purpoſe of giving information to 


thoſe that wanted it, can this be called a Libel? Is it a 
| Libel for a man to do his duty? Is it a Libel for a man to 
complain to thoſe who have alone the power to redreſs the 


grievance ! 5 Wes 


Let 


( ET 
Let us ſtate the particular parts of it, and ſee whether 
any thing can be collected that is Libellous ? 


With reſpect to the joint affidavit of the three Directors, 
the charge is, the Directors never preſume to exerciſe their 
own judgement, but give their votes agreeable to the direc- 
tions they receive; thereby inſinuating, that the Directors 
were guilty of fraud, and did not vote according to their 
conſcience. Is chat inſinuation juſtified by the charge ?— 
Does it neceſſarily follow, that men who do not exerciſe 
their judgement, muſt act contrary to their , conſciences ? 
or that they are guilty of fraud, becauſe they obey the di- 
rections of others? Are the mandates of Lord Sanywica {6 
wicked, that obedience to them, is become criminal ? Theſe 
wretched affidavit men, appear to me to be the Libellers, 
not the Defendant, who has written the truth. There are 
a great variety of ſimilar inſtances in their affidavits, {ſome 
of which were mentioned by the Counſel) even bits of 

ſentences and half lines. I wiſh to read and to obſerve 
| upon ſome of them; but it is impoſſible for me to ſee by 
this light, therefore T ſhall content myſelf with a few ob- 
ſervations upon the whole purport of what the proſecutors 
ſay. So far as the charge tends to criminate me, I deny it,— 
That is the manner in which ſome charges are treated that is 
the form—they ſwear this or that 1s not true, or that it does 
not criminate me. With what face then do the Gentle- 
men come here to make this application.—If it does not 
criminate, why do they make ſuch application? If it does 
criminate them, they ought to be indicted for perjury, for 
all 'the charges are ſubſtantiated beyond a poſlibility of 
doubt, not only by the affidavit of Captain BALLIE, but 
by the concurring teſtimony of at leaſt thirty others, | 


G 2 I truſt 


TW ? 
I truſt theſe few obſervations, are complete anſwers to 
every part of theſe affidavits. I take upon me, to ſay, there 
is not a fact in the book, but what is poſitively proved; 

there is not a fact which they have attempted to deny.—I 
ſhould therefore inſult the Court, if I ſhauld ſuppoſe the 

Rule would not be diſcharged with Coſts, | x 


My "EH when men CR indo this Court upon ground- 
leſs applications, this Court will give Coſts to the adverſe 
party; for it would be extremely hard, indeed, for an in- 
nocent man to be dragged here to anſwer, at a great ex- 
pence, a crime which had no exiſtence, but in the malice 
of his Proſecutors, The amercing the Proſecutor in Coſts, 
is founded on the ſame immutable Law of Juſtice, as that 
the innocent ſhould not be harraſſed without recompence, 
and that the wrong-doer 'ſhould defray the expence he had 
occaſioned, Who is at the expence of this proſetution ?p— 
I ſee many of the Proſecutors here. Will they ſay it comes 
out of their own pockets? I ſee the Solicitor of Green- 
wich Hoſpital here, attending as their Attorney —he like- 
wiſe is ſilent then I am juſtified in ſaying, the Proſecutors 
are not to pay let them deny it if they dare. Is it pos- 
ſible, my Lords, that theſe mens expences ſhall be defrayed 
out of the Treaſury of Greenwich Hoſpital, a Treafury 
appropriated” to the moſt praiſe-worthy purpoſes, while 
this unhappy Gentleman i is to be ruined by paying his own 
Coſts, though he prevails againſt his Proſecutors who can- 
not, dare not deny the charges . 


\ There is a technical expreſſion—that every, man ſhould 
come into this Court with clean hands. Which of the pro- 
ſecutors can claim the benefit of the expreſſion? Is. Mr. 
| Hiers, the — Receiver, in that predicament ? but 

: enough 
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enough has bers already ſaid of him to convince your Lord. 
mips, be does not come with clean hands. In what light does 
Mr. Ibbetſon appear? a mere clerk in office, who lifts his 
hand againſt a Lieutenant of the Hoſpital, and ſtrikes a 
cripple who was without defence, This is not the only in- 
ſtance of his cruelty; for a poor helpleſs old penſioner, 
ſtands in judgement againſt him, whom he beat unmerci- 
fully, while bleeding at H feet. Are theſe the clean bands 
that come for informations, thus ſtained with the blood of 
the old, the impotent, and infirm! What can be ſaid for 
the Reverend Mr. Cooks, that worthy leader of theſe 
diſgraceful ſcenes, that negotiator of every thing that is in- 
famous. It is proved beyond a poſlibility of doubt, that 
this man, (who is a director of a great eſtabliſhment, who 
ought to have been the firſt to proſecute the contracting 
butcher) was the man that was ſhameleſs enough to apply 
to different perſons, begging them to ſuppreſs their evi- 
dence againſt that Delinquent. Can there be a more atro- 
cious act, than to ſuborn witneſſes in favour of the De- 
fendant, whom, as a Director and a Plaintiff in the Cauſe, 
he was bound to bring to Juſtice? This Reverend Mr. 
Cooke has been guilty of another act, that calls aloud for 
| vengeance.— He told different Gentlemen, who were of- 
ficers in the Hoſpital, If you are ſeen with Captain 
BaiLt 2, Lord S—— will ſtop your preferment; and 15 h 
applies to Parliament, will expel him the Hoſpital ;” 
leaſt his word ſhould not gain credit, he ſtamped it wi 
the ſanction of an oath, ſaying, By Cad it is true! This 
the man who is called the Confidential Dire&or of Lor 
Sanpwica—lT vow to Gop I am aſhamed to hear it; ſur 
it muſt be impoſlible, that a noble Lord ſhould fo far for 
get the dignity of his ſtation, as to be connected with ſuck 
a man, or to deſcend to ſuch unexampled meanneſs, as to 
prevent 


(' 46 ) 

prevent Gentlemen from holding communication with 
Captain BAILIE, or threaten him with ruin, for. perſever. 
ing in his duty, ET e 

Mr. MiLws (the Clerk of the Works) thought proper to 
call the Lieutenant Governor a black-guard, and dared to 
ftrike one of the King's Lieutenants who is diſabled, during 
the fitting of the Committee. A man, born with a trowel 
in his hand, a bricklayer, ſtruck a Gentleman for giving 
evidence in the Court of Enquiry ; yet theſe are the men 
that apply to your Lordſhips, and beg vou will not diſcharge 
the Rule, but grant an Information againſt Captain BAILIE. 
| Theſe are the men, my Lords, that have acted (I am not 
aſhamed to ſay) with equal infamy and meanneſs.—If ever 
men ought to be amerced in Coſts, for bringing an ill- 
grounded Proſecution, they are now before the Court. 


* 
1 


The Rules for ſnewing Cauſe why an Information 
ſhould not be filed againſt Captain BAILIE, were 
diſcharged with Coſts, to the entire . of 
an indignant audience. 


— 
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| CONCLUSION of Mr. ExskIxE's SPEECH in the Houſe 
of Commons, as Counſel for the Eaſt India Company, 
on the Declaratory, Bill. - | 


4 


. 1 HAVE now laid bin you, all the princi- 


pal reaſons which induced and confirmed the opinion, I 
originally gave to the Directors of the India Company, 
concerning this extraordinary Bill, whoſe Authors are 
reduced to the wretched dilemma of being defeated upon 
every. conſtruction, which can poſhbly be put upon it; 
laughed at for ignorance- if they fail, and diſgraced by 
what is worſe, if they ſucceed ; for if, after all, my opi- 
nion be erroneous, and the Act of the 24th of the King, 
does in fact, beſtow the powers which this Declaratory Bill 
ſuppoſes ; if the dominion of this new commiſſion, though 
maſked under general and covert expreſſions, does never- 
theleſs, in legal and well founded conſtruction, ſubvert and 


annihilate every right, power, . privilege, and authority, | 


claimed and exerciſed by the Directors and Proprietors of 


the Company, under repeated charters, confirmed by re- 


peated Acts of Parliament; 


and to make a ſtill larger 


conceſſion—If the deſtruction of all thoſe rights, were 


thought, by the Authors of the Bill that deſtroyed them, 
to be juſt and neceſſary, then, by what language ſhall I 
expreſs the contempt and abhorrence, which in common 

| : | with 
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with all honeſt men, I feel for that low, mean, deteſtable 
hypocriſy, which to deprive others of the fame and advan- 
tage of carrying into execution, a great political work, 
availed itſelf of the prejudices, inſeparable from ſuch a 
projet, and ſtanding upon the fame of oppoſing, what 
they were themſelves meditating, defeated the meaſure, 
defamed and diſplaced its Authors, by raifing a clamour, 
that the chartered Rights of the Company were invaded; 


and by ſounding through the kingdom, the alarm of par- 


liamentary truſt over the Directors, as a baſe, unprincipled 
attack upon private property, and utterly inconſiſtent with 
the firſt principles of a free government; offering to the 
deluded Company their own Bill, as their ſaviour and re- 
deemer, reſerving to themſelves, the future expoſition of 
it, which they have given to-day, at a time when it had 
loſt all power in the e and al . but their 
own. 


« By this hypocriſy, whoſe adjectives I am too much 
exhauſted again to detail, but which I leave my hearers ts 
extract, by exhauſting the moſt copious dictionary, ſome 
of the moſt excellent and illuſtrious perfons in the king- 
dom, were driven from the higheſt ſtations in the govern- 
ment, the people of England ſet at war with their own re- 
preſentatives, the ſacred revered privileges of this Houſe 
| bowed down, and facrificed to the hereditary privileges of 
the Peers, and the prerogatives of the Crown and the Par- 
liament of Great Britain, diflipated and diſperſed ; not by 
the ſtroke of the ſceptre, but by the voice of a generous 
people, acting under an impoſture, the groſſeſt which the 
hiſtory of the world ever , of the moſt barbarous 
and credulous ages, 


Indeed, 


( 49 ) 

ee Indeed, it will ſcarcely be believed, when time has made 
it matter of hiſtorical faith, that the Engliſh nation, and 
the Eaſt India Company, ſhould have united under the 
banners of the Authors of that Act, to preſerve thoſe very 
rights, which we are now told, we are fools for not being 


able to read upon the face of it, that every one of them are 
_ abſolutely and utterly taken away. | 


„ Thank God, however, the veil has been for ſome time, 
beginning to fall off, and the buſineſs of to-day will tear it 
to pieces for ever; I hope, Sir, that it will afford a memo. 
rable leſſon to the people of England, not to entertain raſh 
or light jealouſies of the fidelity of their own repreſenta- 
tives, and not to indulge in the vain and drunken hope, 
that the other branches of the Conſtitution will be more 
propitious to their popular privileges, than their own 
friends and ſervants, who, by the moſt glorious and per- 
ſevering ſtruggles through every age of the government, 
have procured them at the price of their blood, and 
who enjoy them, along with them, as a common bleſſing; 
moſt of all, it will, I hope, be a ſolemn warning, not to 
expect from unknown, untried, unproved individuals, 
more integrity or wiſdom, than is to be found in the col- 
lective repreſentation of a whole nation; and that if, in 
future days, there ſhall ariſe any of thoſe falſe CHRIS TS, 


with a plauſibility, which according to propheſy, might 


alone deceive the elect, they will ſet down their ſuperiority 
of pretenſions and profeſſions, to ſelf-ſufficient pride, and 
domineering ambition, under that maſk of hypocriſy, 
which cunning ever ſuggeſts to little minds, but which is as 


repugnant to the nature, as it is inconſiſtent with the dig- 


nity, of men who are born to rule over a free, brave, and 
enlightened people. 


H & Sir: 
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“Sir, the very enumeration of thoſe bright qualities, 
which are neceſſary for the formation of a great States- 
man, would preſent to my imagination, (if his preſence 
did not offer to my ſenſes) the image of my excellent 
Friend, under whoſe auſpices, I willingly acted, whilſt a 
Member in this Houſe; I enter with a juſt ſenſibility into 


his feelings at this moment, and anticipate the victory he 


muſt obtain to-day, whatever may be the event of your 
deciſions; which; though they may declare, or repeal 


laws, cannot declare ſhame to be - honour, nor repeal the 


memories and judgments of mankind, that are to diſtin- 
guiſh one from the other, —My name too, Sir, happily 
indeed, ſheltered by its obſcurity, has, upon this ſubject, 
received its little portion of reproach, and comes in, there- 
fore, to-day for its proportional ſhare of triumph; I con- 
feſs that it fills me with pride and ſatisfaction, to have been 
ſelected by the Proprietors of the Eaſt India Company, to 
defend thoſe privileges, which 1 was branded for having 
violated, againſt thoſe who aſſumed the char acters of their 
preſervers. 9 555 ö 


If ele, the object of this Bill, which has ſo * 
laid concealed, be juſt and political, proceed to enact it, 
hear the Eaſt India Company againſt it, as they were be- 
fore heard, when they prevailed, and then, whatever your 
judgments may be, they will be received with reverence 
and ſubmiſſion, nor ſhall T preſume as a ſubject to mur- 
mur, or lift up my voice againſt them; but if inſtead of 
exerciſing that high legiſlative diſcretion, you proceed to 
declare that a law means, what language Roy contra- 
"IN dicts, 


[WW 3 


dicts, and what ſound judgment revolts at, though I muſt 
certainly obey it, as you are pleaſed to expound it, yet L 
will not ſurrender to it, the evidence of my' own under- 
ſtanding ; I will continue to inſiſt upon the juſtice of my 
opinion, I will publiſh it to the world, with the reaſons 
on which it is founded, and ſubmit the differences of our 
judgments, to an enlightened and impartial public.” 


H 2 Wbte 
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- Note (d.) 


Mr. ExsKIxE's Opinion of che Proceedings of the Court | 


of king s Bench, in Treland, by Attachments, written 


to a eee in high reputation at the bar, in 
Dublin. 


SIR, ET "i 
Bath, January 13, 1785. 


1 FEEL myſelf very much honored 
by your application to me, on an occaſion ſo important to 
the public freedom ; and I only lament that neither my 
age nor experience are ſuch, as to give my opinion any 
authority with the Court in which you practice; but 
wherever I have no doubts, I am always ready to ſay what 
I think; and you are, therefore, very welcome to my moſt 
public ſentiments, if any uſe can be made of them. 


You have very properly confined your queſtions to the 
particular caſe furniſhed by- the affidavit, which you have 
tranſmitted to me; and my anſwers, therefore, need in- 
volve in them, no general diſcuſſions upon the principles 
of civil government, which in the mere abſtract, are not 

2 often 
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often uſeful, nor always intelligible. ——The propoſitions, 
to which my anſwers are meant ſtrictly to apply, are, 


Firſt, whether the facts charged by the affidavit, on 


which your Court of King's Bench is proceeding againſt 
the Magiſtrates of Leitrim, are ſufficient to warrant a 
criminal proſecution for any miſdemeanour whatſoever. 

| - | 


Secondly, whether, ſuppoſing them ſufficient to warrant 
a proſecution by information or indictment, the Court has 
any juriſdiction to proceed by attachment. 


As you are puſhed in point of time, I can venture to 
anſwer both theſe queſtions at Bath, without the aſſiſtance 
of my books; becauſe they would throw no light upon the 
firſt, from its frugality ; and the laſt is much too clear to 
require any from them. 


As to the firſt, the facts charged by the affidavit, do of 
themſelves, neither eſtabliſh nor exclude guilt in the de- 
fendants ; in one ſtate of ſociety, ſuch proceedings might 


be highly criminal; and, in another, truly virtuous and 


legal. 


To create a national delegation amongſt a free people, 
already governed by repreſentation, can never be, under all 
circumſtances, a crime; the objects of ſuch delegation, 
and the purpoſes of thoſe who ſeek to affect it, can alone 


determine the quality of the act, and the guilt or innocence | 


of the actors. 


If it points (no matter upon what neceſſity) to ſuper- 
ſede, or to controul the exiſting goveraments, it is ſelf- 
| | | evident, 


— 


( 34-) 5 
evident, that it cannot be tolerated by its laws. It may he 
a glorious revolution, but it is rebellion againſt the govern- 
ment which it changes. 


| If, on the other hand, it extends no further than to ſpeak 
with certainty, the united voice of the nation to its repre- 
ſentatives, without any derogation of their legiſlative au- 
thority and diſcretion; it is a legal proceeding, which 
ought not indeed, to be lightly entertained, but which 
many national conjunctures may render wiſe and neceſſary. 


The Attorney General might, undoubtedly, convert the 
facts contained in the affidavit, into a legal charge of a 
high miſdemeanour ; which, when properly put into the 
form of an information, the defendants could not demur 
to: But he could not accompliſh this, without putting upon 
the record, averments of their criminal purpoſes and in- 
tentions; the truths of which averments, are facts, which 
he muſt eſtabliſh at the trial, or fail in his proſecutions. 
It is the province of the jury, who are the beſt judges of 
the ſtate of the nation, and the moſt, deeply intereſted in 
the preſervation of its tranquility, to ſay, by their verdi&, 
whether the defendants acted from principles of public 
ſpirit, and for the ſupport of good government, or ſought 
ſeditiouſly to diſturb it. The one or the other of theſe 
objects, would be collected at the trial, from the conduct 
of the defendants, in ſummoning the . and the 
| Purpoſes of it when met. 


If the jury ſaw 9 from the evidence to think, that 
its objects, however coloured by expreſſions the moſt 
guarded and legal, were in effect, and intended to be, 
ſubverſive of government and order, or calculated to ſtir 


up 
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up diſcontent, without adequate objects to vindicate the 


active attention of the public, they would be bound in 


conſcience, and in law, to convict them. 

But if, on the other hand, their conduct appeared to be 
vindicated by public danger or neceſſity, directed to legal 
objects of reformation, and animated by a laudable zeal 


for the honor and proſperity of the nation; then no de- 


parture from accuſtomed forms in the manner of aſſem- 


bling, nor any incorrect expreſſions in the deſcription of 


their object, would bind, or even juſtify the jury, to con- 


vict them as libellers of the e or diſturbers of 
its peace. 


To conſtitute a legal charge of either of theſe offences, 
the Crown (as I before obſerved) muſt aver the criminal 
intention, which is the eſſence of every crime; and theſe 
averments muſt be either proved at the trial, or, if it be 
inferred, prima facie, from the fats themſelves, may be 
rebutted by evidence of the defendants innocent purpoſes. 
ff the criminal intent charged by the information, be not 
eſtabliſhed to the ſatisfaction of the jury, the information, 


which charges it, is not true: and they are bound to fay 


fo by a verdiQ of acquittal. 


I am therefore of opinion (in anſwer to the firſt ques- 


tion) that the defendants are liable to be proſecuted by in- 


formation ; but that the ſucceſs of ſuch proſecution, ought 
to depend upon the opinion, which the people of Ireland, 
forming a jury, ſhall entertain of their intention in ſum- 


moning the meeting, and real bona fide oye; of the 
aſſembly when met, 


It 
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It is unneceſſary to enlarge upon theſe principles, be- 
cauſe their notoriety, has no doubt ſuggeſted. this novel at- 
tempt, to proceed by attachment, where they have no 
place; and I cannot help remarking, that the proſecutor 
(if his proſecution be founded in policy of juſtice) has 
acted with great indiſcretion, by ſhewing, that he is afraid 
to truſt the people with that deciſion upon it, which be- 
Jongs to them, by the Conſtitution ;, and which, they are 
more likely to give with impartial juſtice, than the judges 
whom he deſired to decide Want at the e t their 
* and of the lx. | 


This is a So expreſſion, which, perhaps, I ſhould 
not have uſed in anſwering the ſame caſe, in the ordinary 
courſe of buſineſs; but writing to you, as a gentleman, I 
have no ſcruple in ſaying, that the judges of the Court of 
| King's Bench, cannot entertain a iuriſdiction by altach- 
ment, over the matter contained i in the affidavit, which you 
have ſent me, without ſuch a groſs uſurpation, and abuſe 
| of power, as would make me think it my duty, were I a 
Member of the Iriſh Parliament, to call them to account | 
for it, by impeachment. 


The rights of the ſuperior Courts to proceed by attach- t 
ment, and the limitations impoſed upon that right, are 


eſtabliſhed upon principles too plain to be miſunderſtood, 


Every Court muſt have power to enforce its. own pro- 
ceſs, and to vindicate contempts of its authority, other- 
wiſe, the laws would be deſpiſed, and this obvious neceſſity, 
- # once Pe and limits the proceſs of attachment. 


Where 


C0). 
Wherever any act is done by a Court, which the ſubject 
is bound to obey, obedience may be enforced, and diſ- 


obedience puniſhed by that ſummary proceeding. On this 


principle, attachments iſſued againſt officers for contempts 
in not obeying the proceſs of Courts, directed to them as 
the miniſterial ſervants of the law, and the parties on 
whom ſuch proceſs is ſerved, may in like manner be 1 
tached for diſobedience. 


any other caſes might be put, in which it is a legal 
proceeding, fince every act which tends directly to fruſtrate 
the mandates of à Court of Juſtice, is a contempt of its 
authority: But 1 may venture to lay down this diſtinct 
and abſolute limitation of ſuch proceſs, viz. that it can 
only ive i in cafes, where the Court, which iſſues it, has 


awarded ſoine proceſs, given ſome judgment, or done ſome 


act which the party againſt whom it iſſues, or others on 
whom it is binding, have either neglected to obey, con- 
tumaciouſly refaſed to ſubmit to, excited others to defeat 
by artifice or farce, or treated with . of contumacy or 
„ 


But no crime, however enormous, even open treaſon 
and rebellion, which carry with them a contempt of all 
Laws, and the authority of all Courts, can poſſibly be 
conſidered a contempt of any particular Court, ſo as to be 
puniſhed by attachment, unleſs the act, which it is the ob- 
ject of that puniſhment, be in direct violation of, or ob- 
ſtruction to ſomething previouſly done by the Court which 
iſſues it, and which the party attached was bound by ſome 
antecedent proceeding, of it, to make the rule of his con- 


duct.— A conſtructive extenſion of contempt beyond the 


limits of this plain principle, would evidently involve every 
aw _ miſdemeanor, 
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Hhiſtemeaitor,” and deprive the fubject of the Trial by Jury, 


in all caſes where the puniſhment does not extend to touch | 


his life. 


The peculiar excellence of the Engliſh Government, 
conſiſts in the right of being judged by the country in every 


criminal caſe, and not hy fixed Magiſtrates appointed by 
the Crown. In the high order of crimes, the people alone 
can accuſe ; and without their leave diſtinctly expreſſed by 
an indictment found before them, no man can be capitally 
arraigned; and in all the lefſer miſdemeanors, which either 
the Crown or individuals borrowing its authority may 
proſecute, the ſafety of individuals, and the public free - 
dom, abſolutely depend upon the well known immemorial 
fight, of every defendant, to throw himſelf upon his 
country for deliverance, by the general plea of, Not 
Guilty. By that plea, which in no ſuch caſe can be de- 
murred to by the Crown, or queſtioned by its Judges, the 


whole charge comes before the Jury on the general iſſue, 


who have a juriſdiction co- extenſive with the accuſation, 
the exerciſe' of which, in every inſtance, the authority of 
the Court can neither limit, ſuperſede, controul, or 
puniſh. Whenever this ceaſes to be the Law of England, 


the Engliſh Conſtitution is at an end; and its period in 


Ireland is arrived already, if the Court of King's Bench 


dan convert every crime by conſtruction into a contempt _ 


of its authority, in order to puniſh by attachment. By 
this proceeding, the party offended is the judge; creates 
the offence without any previous promulgation ; avoids 
the doubtful and tedious ceremony of proof, by forcing 
the defendant to accuſe himſelf, and inflicts an arbitrary 
puniſhment, which, if not ſubmitted to, and reverenced 


* 
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by the Nation as Laws, i is to be the parent of * con 
zempta, to be puniſhed like the former. 


As I live in England, T leave it to the Parliament and 
People of Ireland to confider what is their duty, if ſuch 
authority j is aſſumed and exerciſed by their Judges, If it 
ever happens in. this country, I ſhall give my opinion,— 
It is ſufficient for me to have given you my judgement as 
a lawyer, upon both yqur queſtions; yet as topics of policy 
can never be miſplaced, when magiſtrates are to exerciſe a 
diſcretionary authority. I cannot help concluding with 
an obſervation, which both the Crown and its Courts, 
would do well to attend to, upon every occaſion. 


3 


The great objects of criminal juſie are reformation 
and example, but neither of them are to be produced by 
: puniſhments, which the laws will not warrant : on the con- 
trary, they convert the offender into a ſuffering patriot; 
and that crime which would have been abhorred for its 
| malignity, and the contagion of which would have been 
extinguiſhed by a legal proſecution, unites an injured na- 
tion under the banners of the criminal, to protect the great 
rights of the community, . in his perſon bave been 
endangered. | 


* 
; 


Theſe, Sir, are my ſentiments, and you may make what 
uſe of them you pleale. I am a 7ealous friend to a Reform 
of the Repreſentation of the People, in the Parliaments of 
both Kingdoms, and a fincere admirer of that ſpirit and 
perſeverance, which in theſe days, when every important 
conſideration is ſwallowed up in luxury and corruption, 
has ſo eminently diſtinguiſhed the people of your country. 
* ** of both Nations are, in my opinion, the 

* &'s a Iz ſame ; 


(a) 


mme; and T firicerely hope, that neither ill- timed ſeverity . - 
on the part of Government, nor precipitate meaſures on the 
t of the People of Ireland, may diſturb that harmony 
| IS the remaining parts of the Empire, which ought 
to be held more ſacred, from a reflection on what has been 


a ' 1 * 2 


I have the honor to be, 


0 | 
Six, 
| Your obedient ; 
"a Humble Servant. Te 
en e THOMAS ERSK INE. 
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JAMES MINGAY, EA. 


DEMoSTHENES tibi. Patios ne _ eſſe Orator, tw, 
illi ne — 0 6 N 


* 


Tu E Man who is, as it were, his 
own Creator, and forces the paſſes of 
public life, in a peculiar degree, excites 
and intere ſts public curioſity. There 
are in truth, few objects of ſpeculation 
more pleaſing to a liberal mind, than a 
man who 1s winning his way from ob- 
ſcurity to fortune, by the force of his 
own merit; the pleaſure is great, of 
viewing the natural efforts of genius, ri- 
ſing from one degree of excellence to 
5 Fyother : That ae; which taken at the 
5 height, 
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height, leads on to fortune, continually 
eſcapes the fond attention of numbers, 
who might have been borne by its flood, 
to all they wiſhed of honor, wealth, and 
greatneſs, and being unable to recover 
the tranſient opportunity, muſt be con- 

tent to ſigh out the reſt of their days, in 
a comparative degree of unmerited ob- 
ſcurity; while others, without ambition, 
without attention, without expedtation, 
and ſometimes with very flender preten- 
| Hons to merit, find, as it were, intruſive 
opportunities of embracing fortune, 
wherever they turn: Thus it is, that the 
race is not always to the ſwift, nor the 
battle to the ftrong ; and what may ap- 
pear {till-more extraordinary, that there 
is not always bread to men of {kill and 
underſtanding. The whole of rational- 
nature, muſt feel the allotments of time 
and chance, and are compelled | to ac- 
knowledge, the force of their irreſiſtible 
influence. 


As 
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As a public man, Mr. Mincay not 


only ſtands in the firſt rank, but is ge- 
nerally admitted the ſecond perſon in 
profeſſional eſtimation—As it were by 
common conſent, Mr. ERSEKINER is the 
firſt, ; 


The attractive power of curioſity 
operates with almoſt infinite force upon 
ſach a character as Mr. Mix GAY; every 
kind of anecdote is greedily coveted. 
even to tearing the veil that covers the 
ſacred retreat of private life; and which 

' ought to be obliviated in the ſilent re- 
treat of domeſtic obſcurity. Such. how- 
ever as are prompted to the peruſal of 
theſe ſheets, by the thirſt of ſuch a pas- 


Hon, will meet the Marek T | 


demerit. 


Mr. MixcAv's parentage, though not 


ſplendid, 1s reſpectable ,—His father is a 
ſurgeon 


| 
| 
| 
| 
| 
j 
[ 
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ſurgeon of acknowledged ability at 
be e 9d in nnen * orfolk. OY 


The Duke of GRATTONM was his pa- 
tron, and is ſaid to have become ſo, in 
conſequence of the dreadful accident 
that befel Mr. MiN G Ax in his youth, by 
pe he had the misfortune to loſe an 

In the goods of fortune, Mr. 
Mine av' We muſt have been very 
mall. From the ſcantineſs of it, and a 
contemplation of the very little proſpe& 


earlier days afforded of his preſent ele- 


vation, this, reflection naturally preſents 
itſelf—namely—the happineſs 1t muſt 
afford an aged parent, to ſee his child, 
by the efforts of his own merit, attain, 
from the moſt humble obſcurity, the 
moſt diſtinguiſhed eminence, as well as 
the tranſport it muſt yield a man of ſen- 
ſibility, to return to the dwelling of his 
parent, and embrace him adorned with 
the laurels he had earned! Wealth and 
honors, in all their abundant ſtores, 

have 


"0-4 


hive no other pledge to n in human 


happineſs _ 


” 
; 


After paſſing the allotted time at 
Cambridge, Mr. *Mine wv perched on 
the deſk of a ſpecial Pleader, and hav: 
ing drawn pleadings ſome ſhort time, 


under the preſent Serjeant RuxxIxo- 


rox, was, immediately after the neces: 
fary term of keeping commons, called 
- to o the Bar, from the Society of the In- 


* Viva, the celebrated Poet, was deprived this ſatis- 


faction, but is placed higher in our eſteem, by the follow- 
ing anecdote, than even by that claſſic ee 0 


rivals the Art of Poetry, of his prext Maſter. 


cn Wer ViDa after having long ſerved two Popes, at 


length obtained the Epiſcopacy. Arrayed in the robes of 
his new dignity, he prepared to viſit his aged parents, and 
felicitated himſelf with the raptures the old couple would 
feel, on embracing their ſon, as their biſhop. When he 
arrived at their village, he learned, that it was but a few 


days ſince, they were no more. His ſenfibility was ex- 


quiſitely pained; the muſe, elegantly querolous, poured 
forth her ſublimeſt ſtrains upon the occaſion; and, in the 


ſweeteſt pathos, deplored the death and 9 of 


his parents. 
2 | 


K - ner 
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ner Temple, When he derlined the 
drudgery of the drau ghtſman —lt was 
Columbus at the dar 


* 


5 Mr. Mine AY "wt Suse ee dis- 
tinguiſhed himſelf, and had a conſidera- 
ble ſhare of buſineſs, particularly ſeſſions 
buſineſs, where he was a conſtant and 
indefatigable attendant. His figure is 
manly, majeſtic, and commanding.— 
His manner bold, confident, and au- 
thoritative ; his mode of ſpeaking, 
prompt, copious, clear, and rapid. —He 
poſſeſſes great ſtrength of mind—ftrength 
of lungs, ftrength of nerves and—— 
ftrength of countenance! Tranſcendant 
abilities, quick ſcholaſtic attainments; 
elegant claſſical taſte; a ſtrong and poe- 
| tical imagination, Mr. Mixc6av does not 
| fofſeſs ; nor are they abſolutely neceſſary 
to ſucceſs in the Profeſſion. His audi- 
tors are ſometimes hurried away, by a 
| ſtrong ſtream of natural eloquence, but 


no flowers float with them. Mr. Mix- 


car's readineſs and adroitneſs in exami- 
BS e 
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ning a witneſs, .is admirable, and well 
adapted to detect prevarication, and 

_ draw forth reluctant facts; in doing 
which, he is often eminently ſueceſsful. 


So many ſtrong claims to popular 
patronage, could not fail bringing him 
into extenſive practice. Like his Com- 
petitor, Mr. ExrsSxins, his popular 
talents introduced him to a wide field 
of public buſineſs, before time and ex- 
perience could poſſibly have afforded 


him opportunities of acquiring any very 


great ſtock. of legal knowledge. Great 
and extenſive practice is, however, 
found to be ſynonymous with a very 
conſiderable degree of legal information, 
and it is a happineſs peculiar to this Pro- 
feſſion, that a man is paid for the know- 
ledge, he thus progreſſively acquires. 25 


The filk gown ſoon rewards 15. 
rior legal eminence, and was in con- 
ſequence ſoon ſeen to decorate the 
perſon of Mr. Mix Av; and as this 

8 honor 
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Honor' alſo. gave him rank as a leader, 
Mr. Mix Av was generally pitched upon 
to oppoſe Mr. ExSKIxE; and, from this 
period, cauſes were ſeen ſupported in 
the Court of King's Bench, with a much 
more comparative equipoiſe of abilities, 
inſtead of the unequal combat, before 
ſo often witneſſed, of dry law erudition, 
and dull reaſoning, contained in tame. 
phlegmatic nerveleſs periods, againſt ſu- 
perior powers of argumentation; aided 
by vehement impaſſioned. declamation, | 
if there ſtill remained a ſuperiority, it 
vas neither ſo great nor ſo eaſily earned. 
Mr. ExsKINE was compelled to exertion, 
and could never ſleep a moment at his 
poſt, without danger of ſurprize. The 
confident, rapid, daring declamation of 
Mr. Mixd Av, was often little inferior, 
in effect, to the more poliſhed, claſſic 
harangues of Mr. ExsKIxE; though leſs 
Ciceronian, they always told before an 
unenlightened Jury, and forcible impreſ- 
ſions remained, on minds, incapable of 
abu the cage flights « of his more 
ardent | 
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ardent and accompliſhed opponent.— 
Mr. Mixeav's ſtrong, though often un- 


correct metaphors, his frequent mutilated 


Periods, haſty digreſſions, and forcible 
repetitions, would not ſo well adorn the 
printed Page, as the highly finiſhed, 
though ſpontaneous performances, "of 
Mr, ERSEKIxE; but their effect on a Jury 
18 great. and has, of courſe, been ſtrong- 
ly conducive to Mr. Mixcav's ſucceſs 
| in practice. 13 

Mr. Mincay is od 1 in 
quotation, and in his method of plead- 
ing, a thing very different from the me- 
chaniſm of placing one part of a ſpeech 
before or after another. —Clearneſs and 
energy are the characteriſtics to which his 
eloquence lays claim. Nothing can be 
clearer, than his definitions. — He fixes the 
ſtate of the queſtion, and the point he 


means to combat. His ſpeeches are not 


ſtarted with that brilliancy of imagina- 
tion, that rich copiouſneſs lo pre- emi- 
2 5 nf diflinguiſhable | in Mr. ERSKINE ; 
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but their force and clearneſs give them 
a powerful effect. He never fatigues 
the mind, or tires his auditors. When 
it is his buſineſs to announce and impreſs 
trath, to diſcover fraud, to fcreen in- 
nocence, or protect integrity, he is 
equal to the taſł of combating and un- 
veiling inſidious ſophiſtry, refuting ob- 
jections, topping off the luxuriances that 
darken a queſtion, ſtripping a ſubject 
ol the acceſſions that impede its progreſs, 
and forcing the uncandid antagoniſt to 
bend to the unclouded radiancy of 
truth. He never pours out a deluge of 

words, without ſaying what is conclu- 
| five, and coming to a point —He is 2 5 
1 limner of nen | 


Manes eminent writers have — 5 
themſelves in favor of that d: Mdence, 
which is ſaid to throw a ſoft and winning | 
grace over all actions done under its in- 
. fluence. Ciczro ſays, he often trembled 
in voice and limb, when he began to 
ſpeak. The celebrated Mr. Dunnine, 
Pe” Was 
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* was at a the o out ſet of his profeſſional life; 
in a ſimilar predicament; upon occaſion 
of opening a Caſe in the Houſe of Com- 


mons, ſo totally had fear and diffidence 
. overpowered his faculties, that he con- 
ceived himſelf holding in his hands, not 
his Brief, but . a roll of white paper, 
| caught up by miſtake, and, under the 


impreſſion of that idea, was obliged to 


retire from the Bar. Mr. Mincay 1s al- 
ways ready, and never the victim of 
perplexity, feeling nothing of the mw/- 
tum ſanguinis, multum verecundiæ, mul- 
tum ſolicitudinis in ore; and it is believ- 
ed, is ſo far from having been embar- 
raſſed by ſimilar ſenſations, that he 
'- would n be more puzzled to 
account for their poſſible exiſtence, 
than by any caſe his clients ever laid 
before him. He is ſuppoſed to have 
much the ſame ideas of diffidence, that 
a blind man has of colours, or a deaf 
one of ſounds. Many young men are 


loſt from the effect of inſuperable timi- 


dity: 
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e this 3 It is not uncommon 


to ſee a young man, on his firſt riſing 


to ſpeak in Weſtminſter hall, affrighted 
at the ſound of his on voice, like a 


raw recruit ſtarting at the _ of his 
own muſket. 


4 


The * Frontis triplex The « For. 
. re: frontis audacia, is of eminent utility 
in this profeſſion. Many have been 


known to fail from the want of it, and 


more to ſucceed from the poſſeſſion of 
almoſt that ſingle Goon | | 


MrenAnD#zR ER Impullencethe! 1 


of deities; and if the law has any *tutelar 
divinities“. * impudence is one of them. 
Osso | 


Saint Evox, a Lawyer of Britain, went to Rome, 
to intreat the Pope to give the Lawyers a Patron; the Pope 


replied, that he knew of no Saint but was diſpoſed of to 
| ſome other profeſſion. - His Holineſs propoſed, however, 


to Saint Evoxa, that he ſhould go. round the: Church 'of 
San Giovanni di Laterano blindfold, and after ſaying a 


certain 


Pg | 
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OsgsoRxE ſays, though it is no virtue, 
it is able to beggar them all, being, for 
the moſt part, in good plight, when the 
reſt ſtarve, and capable of carrying her 


followers up to the higheſt preferments, 
as uſeful in a Court, as armour in a 


Camp. In the abundant poſſeſſion of 


this qualification, as well as in many 
other reſpects, Mr. Mix Ax is ſaid to 


bear no ſmall reſemblance to the late 
great Advocate, Lord GRAN TIE Y, bet- 
ter known by his former title of Sir 


Fletcher Norton, or that which he adopt- 


ed in e Sir Bull Face Double Fee. 


A very Winch riifpoljch called Mr.. 


Mincay a few years ſince, a long time 
from 


certain number of Ave Marias, the firſt Saint he laid EN 


of ſhould be his Patron. This the good old Lawyer under- 
took, and at the end of his Ave Marias, ſtopped at the 
altar of Saint Mic uAEI,—where he laid hold, not of the 


Saint, but of the Devil under the Saint's feet, crying ou. 


This is our Saint, let him be our Patron! The old man 


is ſaid to have taken his difappointment ſo much to heart, 
that he died . grief. 


L. 


e 
from practice; and, as As: 
feſſional buſineſs is known ſo materially | 


to depend upon a conſtant attendance | 
of the Courts, the continuance of fo 


much practice, after ſo long an interval 


of ſeceſſion, is alone a ſtrong proof of 


the poſſeſſion of ſuperior abilities, and 
very high profeſſional eſtimation. 
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Firſt Volume, may be had of 
KAkxsLET, No. 46, Fleet- 


Street. 
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